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another owner, is constitutional, cannot be raised for the first time 
on appeal. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 
666.* 5 Va.-W. Va. Enc. Dig. 113.] 

4. Eminent Domain (§ 241*) — Private Drains — Proceedings — Lo- 
cation — Validity. — Under Code 1904, § 2576, providing for establish- 
ment of right of private landowner to drain across another's lands, 
where the owner petitions for the right, naming a certain location, 
the mere fact that the commissioners appointed recommended a 
change in location, which the petitioner accepted did not invalidate 
the proceedings. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 
621-625.* 5 Va.-W. Va. Enc. Dig. 110.] 

Error to Circuit Court, Norfolk County. 
Suit by the Richmond Cedar Works against Hiram Hodges. 
Decree for complainant, and defendant brings error. Affirmed. 

R. H. Bagby, of Portsmouth, for plaintifif in error. 
R. W. Mallet and W. W. Starke, both of Norfolk, for de- 
fendant in error. 



WASHINGTON & O. D. RY. v. WESTINGHOUSE ELECTRIC 

& MFG. CO. 
March 15, 1917. 
[91 S. E. 646.] 

1. Damages (§ 28*) — Breach of Contract — ^"Consequential Dam- 
ages." — Consequential damage is such damage, loss, or injury as 
does not follow directly and immediately from the act of the party, 
but only from some of the consequences or results of such act; and 
while the right to recover such damages depends on whether they 
were within the contemplation of the parties when the contract was 
made, the knowledge or contemplation of the parties does not aflfect 
the nature of the damages so as to change consequential damages 
to direct damages. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 69, 236.* 
4 Va.-W. Va. Enc. Dig. 165.] 

For other definitions, see Words and Phrases, First and Second 
Series, Consequential Damages.] 

2. Damages (§ 210 (4)*) — Instructions — Interest. — Under Code 
1904, § 3390, providing that the jury in any action founded on con- 
tract may allow interest on the principal due or any part thereof, 

*For other cases see same topic and KEY-NUMBER in all KEY- 
Numbered Digests and Indexes. 
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and fix the period at which such interest shall commence, and that 
in any action whether contract or tort the jury may allow interest 
on the sum found by the verdict or any part thereof, and fix the 
period at which it shall commence, it was error for the c6urt in an 
action for the price of goods sold, where it was claimed that the 
original contract had been modified by certain correspondence, and 
where the declaration contained the common counts and a special 
count on the contract, and the evidence authorized a verdict for the 
plaintiff either upon the special contract, or upon the general as- 
sumpsit, to instruct the jury that if they found for plaintifif they 
should allow interest from the time plaintiff's demand accrued un- 
der the terms of the contract. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 222.] 

3. Appeal and Error (§ 1140 (5)*) — Disposition of Case— Ordering 
Remittitur — Instruction as to Interest. — Where the trial court erro- 
neously instructed the jury to allow interest to plaintiff if they found 
for him under a statute making such allowance discretionary, the 
Supreme Court can affirm the judgment on condition that plaintiff 
relinquish the allowance of interest. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent. Dig. § 
4467.* 1 Va.-W. Va. Enc. Dig. 641.] 

Sims, J., dissenting in part, and citing 4 Words and Phrases, Gen- 
eral Damages. 

Error to Circuit Court, Loudoun County. 

On rehearing. Former opinion modified, and judgment re- 
versed and cause remanded for a new trial, unless the allowance 
of interest was relinquished. 

For former opinion, see 89 S. E. 131. 

C. £. Nicol, of Alexandria, W. J. Lambert, of Washington, 
D. C, C. V. Meredith, of Richmond, /. /. Darlington, of Wash- 
ington, D. C, and T. S. Martin, of Scottsville, for plaintiff in 
error. 

John J. Jackson, of Pittsburgh, Pa., B. B. Garrett, of Lees- 
burg, and Eppa Hunton, Jr., of Richmond, for defendant in error. 

*For other cases see same topic and KEY-NUMBER in all KEY- 
Numbered Digests and Indexes. 



